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pursuant to this Section. 4(t), together with interest at the rate of twelve percent (12%) per annum, compounded 
monthly, on all amounts not paid within thirty (30) days of being invoiced, and all costs of collection, including 
reasonable attorneys' fees, shall be a charge and continuing lien upon the Vacant Property as well as the 

obligation of the Owner of the Vacant Property at the time invoiced. All such liens shall be prior to all 
other .liens and encumbrances except (i) the lien for unpaid real estate ta.xes, and (ii) liens and encumbrances of 
record at the time of recordation of this Declaration, and may be foreclosed by the Owner of the Shopping 
Center in the same manner as any mortgage or deed of trust encumbering the Vacant Property. 

Declarant hereby grants and conveys to the Owner of the Vacant Property for the 
benefit of the Vacant Property, or any portion thereof, a perpetual, nonexclusive easement to use the sanitl'ry 
sewer system located on the Shopping Center Property, including pipes, laterals, mains, manholes and other 
facilities and appurtenances thereto and other sanitary sewer facilities for the conveying and processing of 
effluent derived from the Vacant Property, provided that no such installation, maintenance, repair, replacement 
or usage shall interrupt or interfere with sanitary sewer service to the Shopping Center or damage the sewer lines 
and facilities serving the Shopping Center. Declarant acknowledges, and by its acceptance of the easement 
granted under this Section 4(f) the Owner of the Vacant Property agrees, that the Owner of the Vacant Property 
shall be responsible to purchase sewer capacity for the Future Development at its sole cost and expense from the 
applicable municipal authority. 

(g) General Utility Easement. Declarant hereby grants and conveys to the Owner of 
the Vacant Property for the benefit of the Vacant Property, or any portion thereof, a perpetual, non-exclusive 
right and easement to enter upon the Shopping Center Property to connect to the electric, gas, cable, fiber optic 
and similar utility lines (collectively, the "Utility Facilities") located within the Utility Easement Area (the 
"Existing Utility Facilities") or to install, maintain repair and replace additional Utility Facilities within the 
Utility Easement Area or the Connecting Driveway Easement Area, together with the perpetual right and non­
exclusive casement to obtain the services provided by the Utility Facilities and any replacements thereof and 
additions thereto through the Utility Facilities, provided that any such entry and all activity by the Owner of.the 
Vacant Property on the Shopping Center Property pursuant to this Section 4(g) shall be subject to the Entry and 
Activity Conditions set forth in Section 4(a) with respect to the initial construction .ofthe Connecting Driveway 
and no such installation, maintenance, repair, replacement or usage shall interrupt or interfere with utility sef\/ice 
to the Shopping Center or damage the Utility Facilities serving the Shopping Center. The Owner of the 
Shopping Center Property shall maintain, repair and replace, as it detem1ines in its reasonable discretion is 
necessary, the Existing Utility Facilities consistent with maintenance of a first class shopping center. All costs 
of maintenance, repair and replacement of the Existing Utility Facilities shall be shared by the Owner of the 
Shopping Center Property and the Owner of the Vacant Property, upon connection thereto, pro rata, in 
proportion to the rentable square footage of the buildings located on the Shopping Center Property and the 
Vacant Property, respectively. The owner of the Shopping Center Property shall invoice the Owner of the 
Vacant Property for, nnd the Owner of the Vacant Property shall be responsible for payment of, its pro rata share 
of the costs to maintain, repair and/or replace the Existing Utility Facilities. All amounts invoiced by the Owner 
of the Shopping Center pursuant to this Section 4(g), together with interest at the rate of twelve percent (12%) 
per annum, compounded monthly, on all amounts not paid within thirty (30) days of being invoiced, and all 
costs of collection, including reasonable attorneys' fees, shall be a charge and continuing lien upon the Vacant 
Property as well as the personal obligation of the Owner of the Vacant Property at the time invoiced. All such 
liens shall be prior to all other liens and encumbrances except (i) the lien for unpaid real estate taxes, and.fii) 
liens and encumbrances of record at the time of recordation of this Declaration, and may be foreclosed by the 
Owner of the Shopping Center in the same manner as any mortgage or deed of trust encumbering the Vacant 
Property. 

(h) No Obstruction. The Connecting Driveway Easement Arca and the Utility 
Easement Area .shall be referred to herein collectively as the ("Easement Areas"). The Owner of the Vacant 
Property acknowledges that, other than on the Connecting Driveway Easement Area, certain buildings and other 
improvements ("Improvements") have previously been constructed on the Shopping Center Property and such 
existing improvements may encroach upon portions the Easement Areas. Owner of the Vacant Property 
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consents to any such encroachments of the Improvements onto the Easement Areas existing as of the d;-.te 
hereof, and to any replacement of such Improvements in accordance with this Declaration, and agrees to 
reasonably restore any damage Owner of the Vacant Property causes to such Improvements in the exercise of 
the rights and privileges granted under this Easement Agreement. Provided, however, that the Declarant does 
hereby covenant that after the date of this Declaration, no structure or other obstruction (including trees and 
vegetation) other than as a replacement for an existing Improvement, shall be erected or installed on or in the 
Easement Areas which in the reasonable opinion of the Owner of the Vacant Property mny interfere with the 
Owner of the Vacant Property's exercise of the rights and privileges granted hereunder (collectively the 
"Prohibited Obstructions"). Notwithstanding anything else in this Easement Agreement to the contrary, the 
Owner of the Vacant Property, in the exercise of the rights and privileges granted hereunder, shall not be 
responsible for any damage to any Prohibited Obstructions after the date of this Declaration. 

(i) Noninterference. Owner of the Vacant Property shall use all reasonable means 
to avoid inconvenience to Declarant and the Owner of the Shopping Center Property, including any interruption 
in any utility service to the Shopping Center Property, or damage or injury to the Shopping Center Property 
during the course of any entry nnd the conduct of any work pennitted under this Declaration. Without limicing 
the foregoing, the Owner of the Vacant Property shall maintain a minimwn of two drive aisles across the 
Easement Areas at all times that it is engaged in any activity thereon. After any entry on to the Shopping Cc1i+cr 
Property, Owner of the Vacant Property shall restore, at its sole cost, the Shopping Center Property to its prior 
condition and generally leave the area in good condition. All lines and facilities installed on the Shopping 
Center Property by the Owner of the Vacant Property shall be properly maintained and repaired and kept in 
good working order, and upon any cessation of use shall be properly tied off, capped and closed out, by the 
Owner of the Vacant Property at its sole cost and expense. The Owner of the Vacant Property shall not permit 
any liens to be filed against the Shopping Center Property in connection with any work done on the Shopping 
Center Property by or for the account ofthe Owner of the Vacant Property, and if any such liens arc filed the 
Owner of the Vacant Property shall cause the same to be removed of record within thirty (30) days of filing, 
failing which the Owner of the Shopping may cause the same to be removed of record, by payment or posting of 
a bond, and all costs and expenses incurred by the Owner of the Shopping Center in connection therewith shall 
be immediately due and payable by the Owner of the Vacant Property. In the event the Owner of the Vacant 
Property fails to the same on demand, all amounts owed to the Owner of the Shopping Center pursuant to this 
Section 4(i), together with interest from the date of demand at the rate of twelve percent (12%) per annum, 
compounded monthly, and a!I costs of collection, including reasonable attorneys' fees, shall be a charge and 
continuing lien upon the Vacant Property as well as the personal obligation of the Owner of the Vacant Property 
at the time of demand. All such liens shall be prior to all other liens and encumbrances except (i) the lien for 
unpaid real estate t~es, and (ii) liens and encumbrances of record at the time of recordation of this Declaratir-n, 
and may be foreclosed by the· Owner of the Shopping Center in the same manner as any mortgage or deed of 
trust encumbering the Vacant Property. 

(j) Parking Easements. The Easement Plan depicts fifteen ( 15) parking spaces 
located on the Vacant Property which serve the Shopping Center Property ("Commercial Parking Spaces"), 
said Commercial Parking Spaces being labeled as such on the Easement Plan . The Easement Plan also depicts 
ten (IO) parking spaces which serve the Shopping Center Property as encroaching on the Vacant Property 
("Retail Parking Spaces"), said Retail Parking Spaces being labeled as such on the Easement Plan, and the area 
of the Vacant Property on which such Retail Parking Spaces, together with paved access thereto, arc located 
being referred to herein as the "Parking Encroachment Arca". The Dcclarant hereby grants and conveys to 
the Owner of the Shopping Center Property for the benefit of the Shopping Center Property, or any portion 
thereof, and said owner's tenants and invitees, a perpetual, exclusive right and easement to enter upon the 
Vacant Property, and to use all roads and drives now or hereafter located on the Vacant Property, for the 
purpose of access to and from the Commercial Parking Spaces and the right to use the Commercial Parking 
Spaces for parking vehicles and placing and using (including depositing trash in and emptying) one or more 
dumpsters, and to maintain and repair the Commercial Parking Spaces, during the hours that businesses on the 
Shopping Center Property are open and for no other use. TI1e Owner of the Vacant Property shall have the right, 
at its sole cost and expense to screen any dumpsters placed in the Commercial Parking Arca (hereafter defined) 
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provid~d such screening does not unreasonably interfere with the use of such dumpsters by the Owner of the 
Shopping Center Property and su.ch screening is maintained by the Owner of the Vacant Property, at irs sole 
cost and expense, in good and safe condition and consistent with the standards of a first class shopping center. 
The Declarant hereby further grants and conveys to the Owner of the Shopping Center Property for the benefit 
of the Shopping Center Property, or any portion thereof, and said owner's tenants and invitees, a perpetual, 
exclusive right and easement to enter upon the and use the Parking Encroachment Area for parking vehicles, and 
to maintain and repair the Retail Parking Spaces, during the hours that businesses on the Shopping Center 
Property are open and for no other use. No structure or other obstruction (including trees and vegetation), sl:all 
be erected or installed on or within the area of the Vacant Property on which the Commercial Parking Spa1;es 
(the "Commer.cial Parking Area") are located or the Parking Encroachment Arca, or in any other areas on the 
Vacant Property providing access to the Commercial Parking Area or the Parking Encroachment Area, which in 
the reasonable opinion of the Owner of the Shopping Center Property may interfere with the Owner of the 
Shopping Center Property's exercise of the rights and privileges granted hereunder. 

(k) Encroachment Easement The Easement Plan depicts an encroachment onto the 
Vacant Property by a portion of one of the buildings currently located on the Shopping Center Property (the 
"Building Encroachmcnl''), the area of the Vacant Property on which the Building Encroachment is located 
being referred to herein as the "Building Encroachment Arca". The Declarant hereby confirms that the 
Building Encroachment is among the "Encroachments" described in that certain Deed of Easement between 
Dondel Associates, as Granter, and Dondel Associates, as Grantee, dated August 23, 1989 and recorded in Deed 
Book 4921, Page 1011 of the Montgomery County Recorder's Office (the "Deed of Easement"). The Declarant 
acknowledges that certain utility lines and facilities are also located with the area of the Vacant Property 
described on Exhibit "D" to the Deed of Easement (the "Existing Easement Area") and that the Owner of the 
Shopping Center Property has, and the Declarant herby grants and conveys to the Owner of the Shopping Center 
Property for· the benefit of the Shopping Center Property, or any portion thereof, the perpetual right ~nd 
easement to continue the Building Encroachment and to use, maintain, repair, replace and restore, the Building 
Encroachment and other Encroachments (as defined in the Deed of Easement) and the utility lines and facilities 
located in the Existing Easement Area and to enter upon the Existing Easement Area for the purpose of 
maintaining, repairing, restoring and replacing the improvements and utility lines and facilities located within 
the Existing Easement Area and to use all roads and drives now or hereafter located on the Vacant Property (or 
in the absence thereof the unimproved surface of the Vacant Property) for the purpose of access t.o and from the 
Existing Easement Area. No structure or other obstruction (including trees and vegetation), shall be erected or 
installed on or within the Existing Easement Area, or in any other areas on the Vacant Property providing access 
to the Existing Easement Area, which in the reasonable opinion of the Owner of the Shopping Center Property 
may interfere with the Owner of the Shopping Center Property's exercise of the rights and privileges granted 
hereunder. The Owner of the Vacant Property shall, at its sole cost and expense, maintain the Existing 
Easement Arca in a neat and clean condition, including seeding, fertilizing and regularly mowing all lawn areas 
and keeping all landscaping in good and attractive condition. If the Owner of the Vacant Property fails to install 
main.tain the Existing Easement Area in accordance with this Section 4(k) after written notice from the Owner 
of the Shopping Center Property of, and specifying the nature of, such failure, Declarant hereby grants and 
conveys to the Owner of the Shopping Center Property for the benefit of the Shopping Center Property or any 
portion thereof the perpetual, nonexclusive right and easement to enter upon the Existing Easement Area to 
maintain the Existing Easement Area. The owner of the Shopping Center Property shall invoice the Owner of 
the Vacant Property for, and the Owner of the Vacant Property shall be responsible for payment of, one hundred 
percent (100%) of the costs to maintain the Existing Easement Area. All amounts invoiced by the Owner of the 
Shopping Center pursuant to this Section 4(k), together with interest at the rate of twelve percent (12%) per 
annum, compounded monthly, on all amounts not paid within thirty (30) days of being invoiced, and all costs of 
collection, including reasonable attorneys' fees, shall be a charge and continuing lien upon the Vacant Property 
as well as the personal obligation of the Owner of the Vacant Property at the time invoiced. All such liens shall 
be prior to all other liens and encumbrances except (i) the lien for unpaid real estate taxes, and (ii) liens and 
encumbrances of record at the time of record a ti on of this Declaration, and may be foreclosed by the Owner of 
the Shopping Center in the same manner as any mortgage or deed of trust encumbering the Vacant Property. 
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5. Zonine. Notwithstanding the fact that the Township may consider the Properties as a singie 
tract, each Owner shall be required to independently maintain on its Property the requisite number of parking 
spaces that would be required by the Zoning, if each of the Properties was analyzed independent from the other. 
To the extent required by the Township or other applicable governmental authority each Owner shall join with 
the other as a petitioner or applicant whenever required on any applications to obtain approvals and permits, 
provided that the non-applicant party shall not be obligated to incur any costs, expenses or monetary obligation 
in connection therewith. Notwithstanding any other provision of this Declaration, all rights and easements 
granted to the Owner of the Vacant Property shall be exercised, used and enjoyed in such manner and only to 
the extent that the same do not Jim it or in any manner restrict any future development, including expansion, of 
the Shopping Center Property that would otherwise be permitted but for the easements (excluding the 
Connecting Driveway Easement) granted in this Declaration. If at any time the Owner of the Shopping Center 
Property proposes to further develop the Shopping Center Property or any portion thereof for non-residential 
purposes, or expand any improvements now or hereafter existing on the Shopping Center Property, and such 
non-residential development or expansion is prohibited or restricted as a result of any use of the Shopping 
Center Property, including, without limitation, the Storm Water System, the water lines and facilities, the 
sanitary sewer system and the Utility Facilities, by the Owner of the Vacant Property, but excluding the 
Connecting Driveway Easement, even though permitted under this Declaration, the use · of the Shopping Ccn'cr 
Property by the Owner of the Vacant Property shall thereafter be limited to such uses as may be made without 
adversely affecting any such proposed non-residential development or expansion of the Shopping Center 
Property. 

6. Insurance. In addition to the insurance required to be maintained by the Owner of the Vacant 
Property pursuant to Section 4(a), the Owners of each of the Properties shall maintain liability insurance on their 
respective Properties, naming the other as additional insured, which insures against bodily injury and death and 
property damage that arises out of or is caused by the use or entry upon the other party's property. Upon the 
request of the other, each party shall provide evidence to the other that the insurance required herein is in full 
force and effect. All insurance shall be written on an "occurrence" basis with a financially responsible company 
licensed to issue such insurance in the Commonwealth of Pennsylvania. 

7. JndcmnificRtion. Each party shall indemnify, defend and hold the other party harmless from 
any liability, cost or expense incurred by the indemnified party by reason of injury to persons or damage to 
property arising out of or in connection with the indemnifying party's use or entry upon the Properties under this 
Declaration, including any liability to tenants, except for such cost or expense caused by the negligence of the 
indemnified party, its agents, employees or independent contractors. 

8. No Licn.s. The Owner of the Vacant Property shall promptly pay all contractors for work 
performed on the Shopping Center Property and shall promptly discharge any mechanic's liens filed against the 
Shopping Center Property. If the Owner of the Vacant Property fails to discharge a lien filed in connection with 
any of the easements granted to the Owner of the Vacant Property pursuant to this Declaration within thirty (JO) 
days after the Owner of the Shopping Center Property receives notice thereof, the Owner of the Shopping Center 
Property may discharge or bond the same, and the Owner of the Shopping Center Property may recover its costs, 
with int.crest at the rate of twelve percent (12%) per annum, from the Owner of the Vacant Property as a result of 
discharging or bonding such lien. 

9. Notice and Restoration. Not less than five (5) business days prior to the commencement of 
any construction or excavation permitted pursuant to this Declaration, the Owner of the Vacant Property shall 
provide written notice to the Owner of the Shopping Center Property of its intent to commence construction or 
excavation, which notice shall identify the construction to be performed, including the scope and nature thereof 
and the identity of the contractors performing such work, and the anticipated commencement and completion 
dates for such work. In exercising the rights granted pursuant to this Declaration, the Owner of the Vac:mt 
Property agrees that it shall use commercially reasonable efforts to avoid causing any damage to, or interfere11ce 
with, any improvements on the Easement Areas and to minimize any disruption or inconvenience to the Owner 
of the Shopping Center Property and any person who validly occupies the Shopping Center Property. All such 
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activity shall be subject to the Entry and Activity Conditions set forth in Section 4(a) with respect to the initial 
construction of the Connecting Driveway. Owner of the Vacant Property covenants and agrees that after 
any construction work has been completed, Owner of the Vacant Property will, at Owner of the Vacant 
Property's sole cost and expense, shall promptly remove Owner of the Vacant Property's construction equipment 
and materials from the Easement Areas and will repair, replace, and restore the Easement Areas to substantially 
the condition of the Easement Areas prior to the commencement of the construction. The repair, replacement 
and restoration work includes, without limitation, the repair or replacement of any structures, driveways, fences, 
landscaping, utility lines or other improvements on the Easement Areas that were damaged, removed or 
destroyed by Owner of the Vacant Property during the construction and the restoration of the disturbed area. 

10 . Mortgage Subordination. Any mortgage or deed of trust affecting any portion of the Overall 
Property shall at all times be subject and .subordinate to the tenns of this Declaration, and any party foreclosing 
any such mortgage or deed of trust, or acquiring title by deed in lieu of foreclosure or trustee's sale shall acquire 
title subject to all of the terms and provisions of this Declaration. 

11. Use Restriction . Declarant hereby covenants and agrees for the benefit of the Owner of the 
Shopping Center Property that, so long as the Shopping Center Property is operated as a retail facility, where no! 
less than seventy percent (70%) of the gross leasable area is used for commercial and/or retail uses, the Vacant 
Property shall be developed and used .solely for residential purposes and shall not be used for commercial and/or 
retail uses, except such uses that are ancillary to a residential project, such as a management offi.ce or newsstand. 

12. Recording. At the expense of Declarant, this Declaration, together with all Exhibits, shall be 
recorded in the Office for the Recorder of Deeds of Montgomery County, Pennsylvania. 

13. Governing Law. This Declaration shall be interpreted and enforced in accordance with the'law 
of the Commonwealth of Pennsylvania. 

14. Notice. Any notice, report or demand required, pennitted or desired to be given under this 
Declaration shall be in writing and shall be deemed to have been sufficiently given or served for all purposes if 
it is delivered (I) personally, or (2) by overnight carrier prepaid by the sender, or (3) mailed by registered or 
certified mail, return receipt requested, postage prepaid to the parties at the addresses as the respective parties 
may from time to time designate by like notice. Each such notice shall be effective upon being so delivered . 
Rejection or refusal to accept delivery or an inability to deliver because of change of address of which no notice 
was given shall all be deemed to be receipt of the notice or statement sent and the date of the rejection, refusal or 
inability to deliver shall be deemed to be the date notice was given. 

15. Severability, If any term, condition or provision of this Declaration is held by a court of 
competent jurisdiction to be invalid, void or unenforceable, the remaining provisions will nevertheless continue 
in full force and effect and shall not be affected, impaired or invalidated in any way. 

16. Headings. The headings to paragraphs of this Declaration are for convenience only and shall 
not be used in interpreting this Declaration. · 

17. Binding. This Declaration shall be binding upon and inure to the benefit of the parties hereto 
and their respective successors and assigns. 

18. Obligation to Run With the LRnd. The covenants and obligations of this Declaration shall be 
covenants running with the land, and the parties hereto agree for themselves and their successors and assigns 
that in any deed of conveyance of all or any portion thereof to any person, partnership, corporation, or other 
entity, the said covenants and obligations shall be incorporated therein by reference to this Declaration and the 
recording hereof as fully as if the same were contained therein. 
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IN WITNESS WHEREOF, and intending to be legally bound hereby, the Declarant has caused this 
Declaration to be executed and sealed as of the day and year first above written. 

BAEDERWOOD LIMITED PARTNERSHIP, 
a Delaware limited partnership 

By: Brandolini Baederwood LP, 
its general partner 

By: Brandolini Baederwood, Inc., 
its general p~: 

By:~~ 
Name: fieJ. er.cl:- 5'.JoJ 
Title: ft-c-c .~ 

APPROVED BY THE TOWNSHIP OF ABINGTON 

By: 
Nam~~­
Title: So <'o"'c'c>T"" 
Date: (,.. 2S· '2.,o~3 

COMMONWEAL TH OF PENNSYLVANIA 

COUNTY OF MONTQ0l>.{liR¥ ~ ~ SS. 
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COMMONWEALTH OF PENNSYLVANIA 
SS 

COUNTY OF MONTGOMERY 

On this ·'2) day of_-'J=-.:;u_Y\"'"---(=-------' 2013, before me, a Notary Public, the 

undersigned officer, personally appeared Robert Rex Herder, Jr., who acknowledged himself 

to be the Solicitor for the Township of Abington, known to me (or satisfactorily proven) to be 

the person whose name is subscribed to the within instrument, and acknowledged that he 

executed the same for the purposes therein contained. 

IN WITNESS WHEREOF, I have hereunto set my hand and officiaJ seal. 

Notury Public 
NOTARIAL SEAL 
MEGAN HAYES 
Notary Public 

AMBLER BORD., MONTGOMERY COUNTY 
My Commission Expires Aug 14, 2016 
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Exhibit "A" 

to Declsl N[ti D 11 

Lciz.lll Desc riptioo 0 r 

Shopping Center Properjy 

BEGINNING AT A POINT ON THE NORTHERLY RIGHT-OF-WAY LINE OF THE FAIRWAY 
(A.KA. THE FAIRWAY VALLEY ROAD, 80 FOOT WIDE RIGf-IT-OF-WAY, LEGALLY OPEN). 
AT ITS TNTERSECTION WITH TifE DIVIDING LINE BETWEEN APN #30-00-66636-006, UNIT I, 
BLOCK 177, LANDS NOW OR FORMERLY BAEDER:WOOD LIMITED PARTNERSHIP AND 
UNIT 40, BLOCK 177, LANDS NOW OR FORMERLY DONDEL ASSOCIATE~, SAID POINT 
BETNG nm FOLLOWING FOUR (4) COURSES AND DISTANCES PROM A POINT OF 
CURVATURE ON THE SOUTHEASTERLY RJGlfT-OF-WAY LINE OP OLD YORK ROAD 
(A.K.A. ROUTE 611, !00 FOOT WIDE RJGl-IT-OP-WAY, LEGALLY OPEN): 

A. ALoNG THE ARC OF A CIRCLE ClJR.VTNG TO THE LEFT, CONNECTING THE 
SOUTHEASTERLY RIGHT-OF-WAY UNE OF OLD YORK ROAD WITB THE 
NORTHWESTERLY RIGHT-OF-WAY LINE OF TifE FAIRWAY, HAVING A RADITJS OF 
90.00 FEET, A CENTRAL ANGLE OF 82 DEGREES 54 MTNUTES 43 SECONDS, AN ARC 
LENGTH OF lJD.23 FEET, A CHORD BEARING OF SOUTH 1 l DEGREES 40 MINUTES 22 
SECONDS EAST, AND A CHORD DISTANCE OF 119.16 FEET TO A POINT OF TANGENCY, 
THENCE; 

THE FOLLOWING THREE (3)-COURSES AND DISTANCES ALONG THE NORTIIWESTERLY 
RIGHT-OF-WAY LINE OF THE FAlRWAYS: 

B. SOUTH 53 DEGREES 07 MINUTF.S 43 SECONDS EAST, A DISTANCE OF 397.32 FEET TO A 
POINT Of CURVATURE, THENCE~ 

C. ALONG THE ARC OF A CIRCLE CURVING TO THE LEFT, HA VJN'O A RADIUS OF 290.00 
FEET, A CENTRAL ANGLE OF 45 DI;:QREES 56 MINUTES 17 SECONDS, AN ARC LENGTH 
OF 232.51 FEET, A CHORD BEARING SQUIB 76 DEGREES 05 MINUTES 52 SECONDS 
EAST, AND A CHORD DISTANCE OF 226.34 FEET TO A POINT OF TANGENCY, THENCE; 

· D. NORTII 80 DEGREES 56 MINUTES 00 SECONDS EAST, A DrSTANCE OF 608.82 FEET TO 
THE TRUE POINT AND PLACE OF BEGINNING AND FROM SAID POINT OF BEGINNING 
RUNNING, THENCE; . 

I. ALONG THE DIYIDINO LINE BETWEEN APN #3().-0()-66636-006, UNIT I, BLOCK 177 AND 
UNIT 40, BLOCK 177, NORTif 09 DEGREES, 04 MINUTES 00 SECONDS WEST, A 
DISTANCE OF 95.00 FEET TO A CONCRETE MONUMENT, THENCE; 

<llC2771.l 

eCertified copy of recorded# 2013072031 (page 14 of 22) 
Montgomery County Recorder of Deeds 

MONTCO 



07/05/2013 03:49:54 PM DEED BK 5879 PG 02278 

THE FOLLOWING TWO (2) COURSES AND DISTANCES ALONG THE DIVIDING Ll:NE 
BETWEEN APN #30-00-66636-006, UNIT 1, BLOCK 177 AND UNIT 12, BLOCK I 77, LANDS NOW 
OR FORMERLY NOBLE TOWN CENTER AS SOCIA TES, INC.: 

2. NORTH 80 DEGREES 56 MINUTES 00 SECONDS EAST, A DISTANCE OF 13.83 FEET TO A 
RAU.ROAD SPTKE, IBENCE; 

3. NORTH 29 DEGREES 34 MINUTES 00 SECONDS EAST, A DfST ANCE OF 390.45 FEET TO A 
POfNT, THENCE; 

4. ALONG THE COMMON DIVIDING LINE BETWEEN APN #30--00-66636-006, UNIT J, BLOCK 
177 AND APN #30..{10-66644-007, UNIT 33, BLOCK 177, LANDS NOW OR FORMERLY 
BAEDERWOOD LIMITED PARTNERSHIP AND UNIT 34, BLOCK 177, LANDS NOW OR . 
FORMERLY PHILADELPHIA PRESBYTERY HOMES, rNC., NORIB 80 DEGREES 56 
MINUTES 00 SECONDS EAST, A DCSTANCE OF 645. 9J FEET TO A MAG NA IL WITH 
WASHER, THENCE; 

TIIE FOLLOWING THREE (J) COURSES AND DISTANCES ALONG THE DIVIDING LINE 
BETWEEN APN #30-00-66652-008, UNIT 39, BLOCK 177, LANDS NOW OR FORMERLY 
BAEDERWOOD LIMITED PARiNERSHIP AND UNIT 34, BLOCK 177: 

5. NORTH 09· DEGREES 04 MINUTES 00 SECONDS WEST, A DISTANCE OF 7 .04 FEET TO A 
RAILROAD SPTKE. THENCE; 

6. NORTH 8Cl DEGREES 56 MINUTES 00 SECONDS EAST, A DISTANCE OF 166.00 fEETTOA 
CORNER, THENCE; 

7. SOUTH 48 DEGREES .12 MINUTES 49 SECONDS EAST, A DISTANCE OF 524.85 FEET TOA 
POINT ON THE NORTHWESTERLY RIGHT-OF-WAY LINE OF THE FA!RWA Y, THENCE; 

l!. ALONG lliE NORTHWESTERLY IUGHT·OF-WAY LINE OF TIIB FAIRWAY, SOUTH 80 
DEGREES 56 MINlITES 00 SECONDS \VEST, A DrSTANCE OF 1,400.88 FEET TO THE 
POINT AND PLACE OF BEGINNING. . 

CONTAfNING 455,023 SQUARE FEET OR I 0.446 ACRES 

-2-

MONTCO 



07/05/2013 03:49:54 PM DEED BK 5879 PG 02279 

Eu if]i.t "B~ 

Legs.I Deicriptlon QI 

Vacant Property 

BEGINNING AT A COMMON CORNER POINT BETWEEN APN #30-00-66644-007, uNIT 33, 
BLOCK 177, LANDS NOW OR FORMERLY BAEDERWOOD LIMITED PARTNERSHIP; APN #30-
00-66{iJ6-006, UNIT I, BLOCK 177, LANDS NOW OR FORMERLY BAEDERWOOD LIMITED 
PAR11'/ERSHIP AND UNJT 22, BLOCK 177, LANDS NOW OR FORMERLY NOBLE TOWN 
CENTER, INC., SAID POINT BEING THE FOLLOWING SEVEN (7) COURSES AND DrSTANCES 
FROM A POINT OF CURVATIJRE ON THE SOUTHEASTERLY RlGHT-OF-WAY LINE OF OLD 
YORKROAD(A .K.A. ROUTE 611, 100 FOOT WIDE RIGHT-OF-WAY, LEGALLY OPEN): 

A. ALONG THE ARC OF A CIRCLE CURVING TO THE LEFT. CONNECTING THE 
SOUTIIEASTERLY RIGHT-OF-WAY LINE OF OLD YORK ROAD WITH THE 
NORTHWESTERLY RlGHT-OF-WAY LINE OF THE FAIRWAY, HAVmG A RADIUS OP 
90.00 FEET, A CENTRAL ANGLE OF 82 DEGREES 54 MmUTES 43 SECONDS, AN ARC 
LENGTH OF 130.23 FEET, A CHORD BEARmG OF SOUTI-1 11 DEGREES 40 MJNUTES 22 
SECONDS EAST, AND A CHORD DISTANCE OF 119.16 FEET TOA POINT OF TANGENCY, 
THENCE; 

THE FOLLOWING THREE (3) COURSES AND DISTANCES ALONG THE NORTHWESTERLY 
RIGHT-OF-WAY LINE OF THE FAIRWAYS: 

B, SOUTH 53 DEGREES 07 MINUTES 43 SECONDS EAST, A DISTANCE OF 397.32 FEET TO A 
POINTOFCURVA11JRE, THENCE; 

C. ALONG TI-IE ARC OF A CIRCLE CURVING TO THE LEFT, HA YING A RADIUS OP 290.00 
FEET, A CENTRAL ANGLE OF 45 DEGREES 56 MINUTES 17 SECONDS, AN ARC LENGIB 
OF 232.51 FEET, A CHORD BEARING SOlITH 76 DEGREES 05 MINUTES 52 SECONDS 
EAST, AND A CHORD DISTANCE OF 226.34 FEET TO A POINT OFT ANGENCY, THENCE; 

D. NORTH 80 DEGREES 56 MINUTES 00 SECONDS EAST, A DISTANCE OF 608.82 FEET TO A 
POINT, THENCE; 

E. ALONG THE; DIVIDJNG LINE BETWEEN APN l/30...Q0..66636-006, UNIT I, BLOCK 177 AND 
UNIT 40, BLOCK 177, NORTH 09 DEGREES 04 MINUTES 00 SECONDS WEST, A 
DJSTANCE OF 95.00 FEET TO A CONCRETE MONUMENT, THENCE; 

TIIE FOLLOWING TWO (2) COURSES AND DISTANCES ALONG rnE DIVIDING LINE 
BETWEEN APN #30-00..{i6636-006, UNIT l, BLOCK. 177 AND UNIT 22, BLOCK 177, LANDS NOW 
OR FORMERL y NOBLE TOWN CENTER ASSOCIATES, me.: 

Oi.4m1.J 
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F. NORTH KO DEGREES 56 MINUTES 00 SECONDS EAST, A DISTANCE OF JJ.83 FEET TO A 
RAILROAD SPIKE, THENCE; 

G. NORTH 29 DEGREES 34 MINUTES 00 SECONDS EAST, A DISTANCE OP 390.45 FEET TO 
THE 'TRUE POINT AND PLACE OF BEGINNING AND FROM SAID POINT OF BEGINNTNG 
RUNNING, THENCE; 

THE FOLLOWING TWO (2) COURSES AND DISTANCES ALONG TIIE DIVIDING LINE 
BETWEEN APN #30-00-66644-007, UNIT 33, BLOCK 177 AND UNIT 22, BLOCK 177, LANDS 
NOW OR FORMERLY NOBLE TOWN CENTER ASSOClA TES, L.P.: 

l. NORTH 29 DEGREES 34 MINUTES 00 SECONDS EAST, A 01STANCE OF 44.92 FEET TO A 
POINT, THENCE; 

2. NORTH 45 DEGREES 47 MINUTES no SECONDS WEST, A D!STANCB OF 785.56 FEET TO A 
POINT, THENCE; 

J. ALONG THE COMMON DrYIDING LINE BETWEEN APN #30-00-66644--007, UNIT 33, 
BLOCK 177 AND OPEN SPACE 'E', UNIT 78, BLOCK 177, UNIT 64, BLOCK 177; UNIT 63, 
BLOCK 177; UNfT 62, BLOCK 177; UNIT 61, BLOCK l 77; UNIT 39, BLOCK 177; UNIT 38, 
BLOCK 177, LANDS NOW OR FORMERLY PHILADELPHIA PRESBYTERY HOMES, INC.; 
NORTH 77 DEGREES 46 MlNUTES 00 SECONDS EAST, A DISTANCE OF 520.60 FEET TO A 
CORNER, TIIENCE: 

4. AWNG THE COMMON DMDTNG LTNE BETWEEN APN #30-00-66644-007, UNIT 33; 
BLOCK 177 AND UNIT 38, BLOCK 177; UNIT 37, BLOCK 177, UNIT 36, BLOCK 177, UNIT 
35, BLOCK 177, UNJT 34, BLOCK 177, UNIT 33, BLOCK 177, UNIT 32, BLOCK 177, UNIT 31, 
BLOCK 177. OPEN SPACE 'B', LANDS NOW OR FORMERLY PHILADELPHIA 
PRESBYTERY HOMES, INC., SOUTH 45 DEGREES 43 MINUTES 00 SECONDS EAST, A 
DJSTANCE OF 792.82 FEET TO A CORNER, THENCE; 

5. ALON.G nm DIVIDlNG LINE BETWEEN APN #30-00-66644-007, UNIT 33, BLOCK 177 ANO 
UNIT 34, BLOCK 177, LANDS NOW OR FORMERLY PHILADELPHIA PRESBYTERY 
HOMES, INC., SOUTI-l 09 DEGREES 04 MINUTES 00 SECONDS EAST, A DrSTANCE OP 
57.48 FEET TO A MAG NAIL WITH WASHER, IBENCE; 

6. ALONG THE DIVIDING LINE BETWEEN APN #33-00-66644-007, UNIT 33, BLOCK 177 AND 
APN #30--00-66636-006, UNIT I, BLOCK 177, sourn 80 DEGREES 56 MlNlITES 00 
SECONDS WEST, A DrSTANCE OF 551.45 FEET TO THE POINT AND PLACE OF 
BEGINNING. 

CONTAINING 366,895 SQUARE FEET OR. 8.423 ACRES 

olla.t7771.l 

MONT CO 

~&·"'· 
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Exhibit "C" to Declaration 

Easement Plan 
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Exhibit "D" to Dcclnrntion 

Driveway Plan 
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Exhibit "E" to Declaration 

Minimum Insurance Coverages 

Commercial General Liability insurance in the amount of not less than $1,000,000 per occurrence and 
$2,000,000 aggregate for any injury or death and not less than $1,000,000 per occurrence for damage to the 
Shopping Center Property (including Joss of use) and containing a cross liability provision 

Commercial Automobile Liability insurance (including non-owned and hired liability) in the amount.of not less 
than $1,000,000 combined single limit, 

Workers Compensation insurance with statutory limits for its activities on the Shopping Center Property and 
covering any accident arising in connection with the presence of the Owner of the Vacant Property, its 
contractors, agents and representatives on the Shopping Center Property 

The Owner of the Vacant Property and its contractors, agents and representatives shall name the Owner of the 
Shopping Center Property and its management company as additional insureds with respect to the Commercial 
General Liability and Commercial Automobile Liability policies. 

All policies provided by the Owner of the Vacant Property and its contractors, agents and representatives shall 
be primary and noncontributing with any other insurance available to the Owner of the Shopping Center 
Property. 
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Lllf./ OFFICES 

BRESNAN & HERDER 
311 LINDENWOLD AVENUE 

AMBLER, ·PA 19002 

R. REX HERDER,Jll 

JOSEPH E. llRESNAN 

Marc B. Kaplin, Esquire 
Kaplin, Stewart & Associates 

·uniori Meeting Corporate Center . 
910 Harvest Drive, P.O. Box 3037 · 
Blue Bell, PA 19422-0765 

(215) 646-4440 
FAX (215) 641-9563 

June 11, 2013 

Re: Baedenvoorl Limited Partnership; Declaration of Easements 

Dear.Iyfr. Kaplin: 

LI. Q<.r- J. 

JUN 2 6 2013 

This will acknowledge receipt of the Declaration of Easefrients document you provided in 
con.i1ection with the anticipated sale of the 10.5 acre Shopph1g .(:~me1; Property (as that term is 
defined in the Declaration) io an institutional shopping center' owner~ I understand that your 
client, Baederwood Limited Partnership will retain ownership of the undeveloped 8.4 acre parcel 
at the rear ofthe Shopping Center Property for future development as a multi-family complex or 
other use consistent with the applicable zoning regulations. 

I further understand that the Declaration of Easements you provided is intended to satisfy 
the requirements of section 504.6.P of the Abington Township Zoning Ordinance. I have 
reviewed the Declaration of Easements and find that it satisfies the requirements of section 
504.6.P of the Zoning Ord.inanc'e . 

If you have any questions, please do not hesitate to contact me. 

Very .truly yours, . 

. n ·~ .\· ~ . - . . . . 
.: .. · . ... ·:.: .· · 

.· . R, ,Rex. Herqer,.Jr.'.: 
· :. • •• • • •• • ' I 

::· . . · 

. : .. ; .... · .. ', ... :.:·: .:·· 

RRI-Ijr/~~ 

cc: Larry Matteo, Director of Code Enforcement 
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Township of Abington 

February 21, 2018 

Marc B. Kaplin, Esq. 
Kaplin Stewart Melott Reiter & Stein, Pa. 
Union Meeting Corporate Center 
910 Harvest Drive, P. 0. Box 3037 
Blue Bell, Pa. 19422-0765 

Wayue C. Luker, President 

Steven N. Kline, Vice President 

Richard J. Manfredi, Jltlanagcr 

Jay W. Blumenthal, Treasurer 

Re: Application #17-07: The Application of Baederwood Residential 
Partners, LP 

Dear Mr. Kaplin, 

I am pleased to inform you that at the stated meeting of the Zoning 
Hearing Board of the Township of Abington the · application you presented for 
Baederwood Residential Partners, L.P. for the property known as Baederwood 
Shopping Center and the vacant 8 acre parcel was approved without condition. 

I have on file the Conditional Use application you submitted for the same 
project on February 2, 2016. Please feel free to revise the plans to reflect the 
Zoning Hearing Board approval and submit the revised plan to the Engineering & 
Code Office of the Township of Abington. If there are any questions that you 
may have, please feel free to contact me at 267-536-1017. 

s;__i~=t-t>-anchez; Commissioner Ward #7 
Zoning Hearing Board Member 
Bruce E. Eckel, Esq. 
Engineering & Code Department Staff 

l 176 Old York Road, Abington PA 1900 I I www .abington .org I 267-536-1000 I TTY /TTD: 9-1-1 I Fax 215-884--8271 



Township of Abington 
Zoning Hearing Board 
1176 Old York Road 

Abington, Pennsylvania, 19001 

Gertrude M. Hackney, Esq. Zoning Hearing Board Chairperson 
John DiPrimio, Zoning Hearing Vice Chairperson 
Michael O'Connor, Zoning Hearing Board Member 
Barbara M. Wertheimer, Zoning Hearing Board Member 

Bruce J. Eckel, Zoning Hearing Board Solicitor 

DECISION 

17-07: This is the amended application of Baederwood Residential Partners, LP, applicants for 
the property known as Baederwood Shopping Center, located at 1575 thru 1631 The Fairway. 
Jenkintown, Pa. The applicants have submitted a revised application and have requested 
dimensional variances to reduce the size of the on-site parking stalls to 9 feet in width, allow 
the four existing ingress/egress points to remain as constructed, eliminate the requirement for 
sidewalks, the verge wall and street trees along the access drives, allow the existing parking lot 
light standards to remain as installed, allow the existing landscaping and fence to serve as the 
required screening of the load ing areas abutting adjoining properties and allow the existing 
buffering to serve as the required landscape buffer and verge wall along the frontage of the 
site. Dimensional variances have been requested from Section 902.1.A, Section 504.6.H, 
Section 504.8.B, Section 504.8.C.d,f, Section 504.8.E.2 and Section 504.8.G of the Zoning 
Ordinance of the Township of Abington. The property is zoned within the {BC} Business Center 
Noble District of Ward #7 of the Township of Abington. 

First Hearing Date: October 17, 2017 
Second Hearing Date: December 19, 2017 
Facts & Finding Due Date: January 12, 2018 

You are hereby notified that your application has been DENIED~APPROVED WITH 
THE FOLLOWING CONDITIONS, by decision rendered on February~· 

CONDITION(S) 

/ Aye: __ _ 

ertrude H. Hackn Nay: __ _ 

tlM2 Aye:L 
John DiPrimio, Vice Chairperson Nay: __ _ 



Page 2 
DECISION amended application 17-07 Baederwood Residential Partners, LP 

M&~c·~ 
Michael O'Connor 

Dated: February 20, 2018 

Date of Mailing: -z.{:zl / 2018 

Aye: V---
Nay: __ _ 

Aye:_/_ 
Nay: __ _ 

There is a 30-day period after the date of this decision for an aggrieved person to file an 
appeal in court to contest an approval or denial by the Zoning Hearing Board. Applicants that 
take action on a Zoning Hearing Board approval during the 30-day appeal period, do so at 
their own risk. 

All applicable application and/or permits must be secured from the Township of Abington 
within six months of the date of this decision or this decision becomes null and void. 



AMENDK '' APPLICATIONN0.17-07 

Opinion and Order of the Board 

The amended application of Baederwood Residential Partners, LP, ("BRP") applicant for 
the prope1iy known as Baederwood Shopping Center, located at 1575 thru 1631 The Fairway. 
Abington Township, Pa. BRP has submitted a revised application and have requested dimensional 
variances to reduce the size of the on-site parking stalls to 9 feet in width, allow the four existing 
ingress/egress points to remain as constructed, eliminate the requirement for sidewalks, the verge wall 
and street trees along the access drives, allow the existing parking lot light standards to remain as 
installed, allow the existing landscaping and fence to serve as the required screening of the loading 
areas abutting adjoining prope1iies and allow the existing buffering to serve as the required landscape 
buffer and verge wall along the frontage of the site. Dimensional variances have been requested from 
Section 902.1.A, Section 504.6.H, Section 504.8.B, Section 504.8.C.d & f, Section 504.8.E.2, and 
Section 504.8.G of the Zoning Ordinance of the Township of Abington. The property is zoned within 
the {BC} Business Center Noble District of Ward #7 of the Township of Abington. 

Upon due advertisement, public hearings were held in the Abington Township Building, 1176 
Old York Road, Abington, Pennsylvania, on October 17, 2017, December 19, 2017 and January 12, 
2018. '. I 

Present at the hearings were: 

Gertrude M. Hackney, Esq. Zoning Hearing Board Chairperson 
John DiPrimio, Zoning Hearing Board Vice Chairperson 
Michael O'Connor, Zoning Hearing Board Member 
Barbara M. Wertheimer, Zoning Hearing Board Member 

Bruce J. Eckel, Zoning Hearing Board Solicitor 
Mark Penecalc, Zoning Officer-

Findings of Fact 

The Property 

1. The Applicant has filed an amended Application to the Zoning Hearing Board 

("Board") for variances from ce1iain of the dimensional requirements of the Fairway Transit District 

zoning district applicable to the Baederwood Shopping Center Site. 

2. BRP is an affiliate of Brandolini Companies ("Brando!ini")(N. T. 10117117, p. 19). 

1 



3. BRP is the current owner of 8.423 acres ("Rear Parcel") of the overall 18.88 acre tract 

of land ("Site") located adjacent to Fairway Valley Road in Abington Township on which the 

Baederwood Shopping Center is located (Exhibit A-1, Tab 1; N.T. 10/17/17, pp. 20-21). 

4. BRP, through an affiliated entity, has owned the Rear Parcel since 2005 (N.T. 10/17117, 

p. 21). 

5. Two of the three parcels are currently developed with an existing strip shopping center, 

a free-standing Whole Foods supermarket, and associated parking ("Existing Shopping Center") 

(Exhibit A-1, Tabs 1, 10; N.T. 10/17/17, pp. 20-21). 

6. Abington Township ("Township") has repeatedly and consistently treated the 18.88 

acre property as one integrated Site (Exhibit A-1, Tab 5; N.T. 10/17/17, p. 24). 

7. BSC Jenkintown Limited Partnership ("BSC") owns the two parcels within the Site on 

which the Existing Shopping Center is currently located ("Shopping Center Parcels"). 

8. The rear 8.423 acres of the Site are owned by BRP and are undeveloped ("Rear 

Parcel") (Exhibit A-1, Tab 10). 

The Conditional Use Application 

9. On or about February 4, 2016, BRP filed a Conditional Use Application ("CU 

Application") for the development of a 244 - unit apartment building (Use H-1) on the Rear Parcel 

("Proposed Apartment Development'~)(Exhibit A-1, Tab 2; N.T. 10/17/17, p. 25). 

10. At the time the CU Application was filed, the three parcels comprising the Site were 

located in the Fairway Transit Zoning District ("FTD District") and subject to Ordinance 2000, 

adopted by the Township in 2011 ("FTD Ordinance"), and were the only parcels within the Township 

located in the FTD District (Exhibit A-1, Tab 4; N.T. 10/17/17, p. 26). 

2 



11. The Site constitutes a "non-conforming site" under the FTD Ordinance, in that the 

existing development located on the Site does not comply with the use, dimensional, .. speCial_. 

development, or design requirements of the FTD Ordinance (Exhibit A-1, Tabs 8, 10; N.T. 10/17/17, p. 

35). 

12. By letter dated June 15, 2016, BRP registered the legal nonconformities which existed 

on the Site (Exhibit A-1, Tab 8). 

13. Pursuant to Section 504.3.D of the FTD Ordinance, a "transit oriented development" 

("TOD") is a use permitted by conditional use on sites larger than one (1) acre (Exhibit A-1, Tab 4 ). 

14. Section 706.C of the FTD Ordinance requires that a TOD contain a mixture of office, 

commercial, residential and community uses and Section 504.4.B requires a minimum of 20% 

residential floor area (Exhibit A-1, Tab 4). 

15. The FTD Ordinance allows the further development of the Site with apartments and 

residential development is necessary to bring the Site into conformity with the use regulations of the 

FTD Ordinance (Exhibit A-1, Tab 4). 

16. The Rear Parcel is landlocked _and cannot be developed on a standalone basis (N.T. 

10/17/17,p. 64). 

17. Any access to the Rear Parcel must come through the Existing Shopping Center (N.T. 

10/17/17,p.64;N.T.12/19/17,p. 198). 

18. The Proposed Apartment Development depicted on the CU Plan included mmor 

modifications to one of the drive aisles within the Existing Shopping Center, designed in conformity 

with the FTD Ordinance requirements, in order to better define access to the Proposed Apartment 

Development (Exhibit A-1, Tab 11). 

3 



19. On July 18, 2016, Mark Penecale, the Township Planning and Zoning Officer issued a 

zoning determination ("Penecale Determination") in which he reviewed the CU Application and 

concluded that in order to develop the Proposed Apartment Development, BRP would have to bring 

the Existing Shopping Center into compliance with certain FTD Ordinance provisions ("Specified 

FTD Compliance Items") or obtain variances therefrom (Exhibit A-1, Tab 3; N.T. 10/17/17, pp. 25-

26). 

20. Specifically, the Penecale Determination requires that: 

Item 1. Crosswalks must be installed between all existing buildings located on the 

Shopping Center Parcels; 

Item 2. Bicycle racks must be added throughout the Shopping Center Parcels; 

Item 3. Landscaping must be installed on the Shopping Center Parcels along all 

residential land uses, including Rydal East and Rydal West (across the Fairway); 

Item 4. Three of the four existing curb cuts on the Shopping Center Parcels be 

eliminated; 

Item 5. Existing loading and service areas on the Shopping Center Parcels must be 

screened from view from all streets and adjacent properties; 

Item 6. Existing parking areas on the Shopping Center Parcels must be landscaped; 

Item 7. Sidewalks, landscaping, benches, trash cans, planters and bicycle racks must be 

added on the Shopping Center Parcels along the Fairway; 

adhered to; 

Item 8. Sidewalks must be added along onsite access drives; 

Item 9. The design standards contained in Section 504.C.2.g, h, i, j and k must be 

Item 10. The location of public open spaces must be plotted on the CU Plan; 
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Item 11. New light standards must be added throughout the parking areas on the 

Shopping Center Parcels; and 

Item 12. The design standards contained in Section 504.C.2.g, h, i, j and k must be 

adhered to. 

21. All of the Specified FTD Compliance Items listed in the Penecale Determination relate 

only to the Existing Shopping Center and not to the Proposed Apaiiment Development N.T. 10/17/17, 

p. 36). 

22. The Proposed Apartment Development, as depicted on the CU Plan, complies with all 

of the dimensional requirements, special development regulations and design standards of the FTD 

Ordinance (N.T. 10/17/17, p. 36). 

23. The Proposed Apaiiment Development, as depicted on the CU Plan, does not increase 

the extent of any of the legal nonconformities which exist on the Site, nor does it create any new 

nonconformities. 

24. On August 8, 2016, BRP appealed the Penecale Determination to the Zoning Hearing 

Board ("Board") (N.T. 10/17/17, p. 27). 

25. By written decision dated May 17, 2017 and Opinion and Order dated June 5, 2017, the 

Board affirmed the Penecale Determination that, in order to make the minor modifications to the main 

access drive within the Existing Shopping Center that are necessary to develop the Proposed 

Apartment Development, BRP would have to bring the entire Existing Shopping Center into 

compliance with the Specified FTD Compliance Items or obtain variances therefrom ("ZHB 

Decision")(Exhibit A-1, Tab 5). 
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The Variance Application 

26. On June 12, 2017, BRP submitted an applicatiOn for variances from all of the Specified 

FTD Compliance Items contained in the Zoning Officer's Determination ("Initial Variance 

Application"). 

27. Following the submission of the Initial Variance Application, BRP worked with BSC to 

obtain its approval to modify the CU Plan to bring the Existing Shopping Center into compliance with 

ce1iain of the Specified FTD Compliance Items set forth in the Penecale Determination (Exhibit A-1 , 

Tab 7; N.T. 10/17/17, pp. 28, 31-32). 

28. After receiving BSC's approval, BRP modified the CU Plan to bring the Proposed 

Development into compliance with certain of the Specified Compliance Items contained in the 

Penecale Determination ("Amended Plan")(Exhibit A-1, Tab 11). 

29. On September 14, 2017, BRP submitted an Amended Variance Application to the 

Township, together with the Amended Plan, and BSC's Consent and Joinder in the Amended Variance 

Application (Exhibit A-1, Tab 11). 

30. As depicted on the Amended Plan, if the Board grants a variance from the parking 

stall size requirement of the FTD Ordinance to allow the parking stalls wit/tin the El:isting 

Shopping Center to be reduced from 10' x 18' to 9' x 18', BRP will be able to comply with the 

following Specified Compliance Items of the Penecale Determination (N.T. 10/17/17, pp. 28-31, 77-

84): 

Item 1. Construct required crosswalks from building to building and sidewalk to the 

street and to adjoining properties; 

Item 2. Provide the required bicycle racks; 

Item 5. Provide the required screening of all loading and service areas; 

6 



Item 6. Provide the required parking lot landscaping; 

Item 7. Provide the required landscaping benches, frash cans, planters and bike racks; 

Item 9. Comply with the design standards set forth in Section 504.8.C.2.g, h, 1, j and k 

of the FTD Ordinance; 

Item 12. Comply with the design standards set forth in Section 504.8.F of the FTD 

Ordinance. 

31 . If the Board does not grant the variance to allow the parking stalls within the Existing 

Shopping Center to be reduced from 10' x 18' to 9' x 18', BRP will be unable to bring the Existing 

Shopping Center into confo1111ity with the Specified Compliance Items contained in the Penecale 

Determination and no further changes would be able to be made to the Existing Shopping Center 

(Exhibit A-2; N.T. 10117117, pp. 62, 87-88). 

Requested Partial Variance from Section 902.1.A as to Parking Stall Size 

32. The FTD Ordinance does not specify minimum parking stall sizes in the FTD District 

but incorporates the general off-street parking requirements of Article IX of the Zoning Ordinance 

(Exhibit A-1, Tab 4). 

33. At the time BRP submitted its CU Application to the Township, Article IX, Section 

902.1.A of the Zoning Ordinance required that parking spaces be a minimum of 10' x 18' (N.T. 

10/17/17, p. 60). 

34. The parking spaces for the Proposed Apartment Development will be 1 O' x 18' and will 

comply with the requirements of Article IX, Section 902.1.A of the Zoning Ordinance (N. T. 10/17 /17, 

pp. 85-86). 

35. There are currently 570 parking spaces within the Existing Shopping Center (Exhibit A-

1, Tab 10; N.T. 12/19/17, p. 136). 
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36. The parking spaces in the Existing Shopping Center are of various sizes, the majority of 

which are 10' x 18' and some of which are 10' x 16' (N.T. 12119/17, p. 139). 

37. Without a partial variance from Section 902.1.A of the Zoning Ordinance to reduce the 

minimum parking stall size from 10' x 18' to 9' x 18' ("Requested Parking Stall Size Variance"), 

compliance with the parking lot landscaping requirements of the FTD Ordinance would necessitate the 

loss of 32 parking spaces within the Existing Shopping Center (Exhibits A-1, Tab 11; A-2; N.T. 

12/19/17, pp. 127-128, 145-146). 

38. The grant of the Requested Parking Stall Size Variance would make all of the parking 

stall sizes uniform and would allow BRP to continue to provide 570 parking spaces within the Existing 

Shopping Center (Exhibit A-1, Tab 11; N.T. 12/19/17, p. 136). 

39. Whole Foods has leased space within the Existing Shopping Center since 1998 (N.T. 

10/17117, pp. 31, 38-39). 

40. The original Whole Foods lease from 1998, and all amendments thereof have expressly 

prohibited the number of parking spaces within the Existing Shopping Center to be reduced to less than 

570 parking spaces (Exhibit A-1, Tab 6; N.T. 10/17/17, pp. 31, 52). 

41. The Whole Foods lease, and the prohibition against the reduction of the number of 

parking spaces to less than 570 parking spaces, pre-dated the creation of the FTD Ordinance (N.T. 

10/17117, pp. 39, 51-52). 

42. Without the Requested Parking Stall Size Variance it is not possible to provide the 

parking lot landscaping required by the FTD Ordinance, while continuing to maintain the number of 

parking spaces required by the Whole Foods Lease (N.T. 10/17/17, pp. 85-87; N.T. 12/19/17, p. 128). 

4 3. As stated in Section 5 04 .1.D of the FTD Ordinance, the provision of landscape 

amenities is one of the purposes of the FTD Ordinance (Exhibit A-1, Tab 4). 
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44. In contrast, the Requested Parking Stall Size Variance is de minimis in nature, in that it 

only seeks to reduce the required width of each parking stall by one (1) foot and does not seek to 

reduce the required length of any of the parking stalls (N.T. 10117117, p. 33). 

45. The grant of the Requested Parking Stall Size Variance would not alter the essential 

character of the neighborhood or the district in which the Site is located, in that: 

a. A 9 x 18 parking stall size is a uniformly accepted parking stall dimension (N.T. 
10/17/17, pp. 33-34); 

b. Willow Grove Mall's surface parking fields have 9' x 18' spaces (N.T. 
10/17/17, p. 33); 

c. Abington Shopping Center has 9' x 18' spaces (N.T. 10/17/17, p. 33); 

d. Abington Hospital's Woodland Garage and Zipley Garage have 9' x 18' spaces 
(N.T. 10/17/17, p. 33); 

e. Aldi Supennarket has 9' x 18' spaces (N.T. 10/17/17, p. 65). 

46. The grant of the Requested Parking Stall Size Variance would be in the public interest 

in that it would enable BRP to bring the existing legally nonconforming Shopping Center into 

compliance with the parking lot landscaping requirements of the FTD Ordinance. 

Requested Variance from Section 504.6.H as to Number of Curb Cuts 

47. Section 504.6.H of the FTD Ordinance limits the number of curb cuts to two per site, 

where the property has more than 300 feet of frontage (Exhibit A-1, Tab 4; (N.T. 10/17/17, p. 88). 

48. Section 504.6.H of the FTD Ordinance limits the number of curb cuts to two per site, 

regardless of whether the prope11y has 300 or 3000 feet of frontage (Exhibit A-1, Tab 4; (N.T. 

10/17/17, p. 91). 

49. The Site currently has ±1400 lineal feet of frontage along the Fairway and has 4 curb 

cuts along the Fairway and is legally nonconforming (N.T. 10/17/17, p. 91). 
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50. The Whole Foods lease and other tenant leases within the Existing Shopping Center 

require that all 4 existing accesses along the Fairway remain (N.T. 10/17/17, p. 89). 

51. The required elimination of 2 of the 4 existing curb cuts along the Fairway would 

violate the existing tenant leases within the Existing Shopping Center (N.T. 10117117, p. 89). 

52. The required elimination of 2 of the 4 existing curb cuts within the Existing Shopping 

Center would create confusion and would negatively impact vehicular circulation and safety within the 

Existing Shopping Center (N.T. 10/17117, pp. 91-92). 

53. Typically, when a site has as much frontage as this Site does, it is better to have four 

curb cuts than two curb cuts to better distribute traffic (N. T. 10117117, p. 91 ). 

54. The four existing curb cuts are spread out in the Existing Shopping Center and create 

convenience to come and go from the Existing Shopping Center (N.T. 10/17/17, p. 92). 

55. Three of the four existing curb cuts allow for left turns in and out of the Existing 

Shopping Center, which better distributes traffic (N.T. 10/18/17, pp. 91-92) 

56. There are existing breaks in the median barrier which is located in the center of the 

Fairway which allow left turns in and out of the Existing Shopping Center. If two of the existing curb 

cuts are eliminated, the breaks in the median will only confuse drivers because there will be no place to 

turn into the Existing Shopping Center (Exhibit A-1, Tab 10; N.T. 10/17/17, pp. 91-92). 

57. Absent any new development, the four existing curb cuts are legally nonconforming and 

pe1mitted to remain (N.T. 10117117, p. 92). 

58. Therefore, the requested variance from Section 504.6.H of the FTD Ordinance 

("Requested Curb Cut Variance") is de minimis in nature, in that it only seeks to allow the existing 

legally nonconforming curb cuts to remain, with design modifications to the main Access Drive to 

betterdefineaccess(N.T.10/17/17,pp. 88-89;N.T.12/19/17,pp. 150, 173-174). 
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59. The Requested Curb Cut Variance would not alter the essential character of the 

neighborhood, would not substantially or permanently impair the appropriate use 01; development of 

adjacent property, and would not be detrimental to the public welfare, in that it only seeks to allow the 

existing legally nonconforming curb cuts to remain. 

Requested Partial Variance from Section 504.8.E.2 as to Parking Lot Lighting 

60. Section 504.8.E.2 requires that parking lot light standards not exceed 18 feet in height 

(exhibit A-1, Tab 4). 

61. The new light standards for the Proposed Apartment Development will comply with the 

lighting standards set forth in Section 504.8.E.2 of the FTD Ordinance (N.T. 12119117, pp. 132-133). 

62. The existing parking lot light standards within the Existing Shopping Center are 35 feet 

high and exceed the height limitations of Section 504.8.E.2 of the FTD Ordinance (N.T. 10/17/17, p. 

93). 

63. Absent any new development, the existing parking lot light standards within the 

Existing Shopping Center are legally nonconforming and permitted to remain. 

64. The requested variance from Section 504.8.E.2 of the FTD Ordinance ("Requested 

Lighting Variance") is de minimis in nature, in that it only seeks to allow the existing legally 

nonconfom1ing parking lot lighting to remain (N.T. 10117117, pp. 92-93; N.T. 12119/17, p. 151). 

65. The mere replacement of the existing light standards within the Shopping Center with 

lower light standards, without the addition of new light standards, would not provide sufficient light 

for safety purposes (N.T. 10117117, p. 93). 

66. In order to meet the photometric requirements of the FTD Ordinance and provide 

adequate lighting for safety purposes, compliance with Section 504.8.E.2 of the FTD Ordinance would 
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require that all of the existing legally nonconforming light standards in the Existing Shopping Center 

be removed and replaced with many more, lower light standards (N.T. 10/17/17, p. 93). 

67. The installation of additional light standards would require the elimination of an 

additional 25 parking spaces, even with the grant of the Requested Parking Stall Size Variance (Exhibit 

A-2; N.T. 10/17117, pp. 93-94; N.T. 12/19117. pp. 132-133, 150-151). 

68. The installation of additional light standards would reduce the number of parking spaces 

below the number required by the Whole Foods lease, thereby violating the Whole Foods lease (N.T. 

10/17/17, pp. 93-94). 

69. The grant of the Requested Lighting Variance would not alter the essential character of 

the neighborhood or the district in which the Site is located, would not substantially or permanently 

impair the appropriate use or development of adjacent property, and would not be detrimental to the 

public welfare, in that it would simply allow the existing light standards to remain. 

Requested Precautionary Variance from Section 504.8.C.2.d as to Street Trees Along Main 
Access Drives 

70. Section 504.8.C.2.d of the FTD Ordinance requires that street trees be planted every 40 

feet along all main access drives within the Site (Exhibit A-1, Tab 4). 

71. The FTD Ordinance defines a main access drive as: 

Main access driveway. The primary function of the main access 
driveway is to provide access to a development site from a public or 
private street to a secondary access driveway or development sites on 
adjacent parcels. 

72. Based on the FTD Ordinance's definition of main access drive, there is one main access 

drive which provides access to the Rear Parcel, the secondary drive aisles and the adjacent Noble 

Town Center parcel ("Main Access Drive") (N.T. 10/17/17, pp. 95-96; N.T. 12/19/17, pp. 167-168, 

195-196). 
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73. BRP proposes to provide the street trees required by Section 504.8.C.2.d of the FTD 

Ordinance along the Main Access Drive (N.T. 10/17/17, pp. 96-97, 99). 

74. The Board determines that the other three existing accesses from the Fairway constitute 

main access drives and there is not adequate space along these access drives to provide the street trees 

required by Section 504.8.C.2.d of the FTD Ordinance without eliminating 20 additional parking 

spaces and reducing the number of parking spaces within the Existing Shopping Center below the 

number required by the Whole Foods lease, thereby violating the Whole Foods lease ("Precautionary 

Street Tree Variance") (Exhibit A-2; N.T. 10/17/17, pp. 97-98; N.T. 12/19/17, pp. 130-132, 149-

150). 

75 . The grant of the Precautionary Street Tree Variance, if necessary, would not alter the 

essential character of the neighborhood or the district in which the Site is located, would not 

substantially or permanently impair the appropriate use or development of adjacent prope11y, and 

would not be detrimental to the public welfare, in that it would simply allow the existing accesses to 

remain as they are today. 

Requested Partial Variance from Section 504.8.C.2.f. as to Sidewalks and Verge Along 
Secondarv Access Drives 

76. There is not presently a sidewalk or verge along the Main Access Drive on the Site 

(Exhibit A-1, Tab 10). 

77. In connection with the Proposed Apaiiment Development, BRP proposes to provide a 

sidewalk and verge along the Main Access Drive as required by Section 504.8.C.2.f of the FTD 

Ordinance (N.T. 10/17/17, p. 100). 

78. Section 504.8.C.2.f of the FTD Ordinance also requires a 6 foot wide sidewalk and 

verge along secondary access drives (Exhibit A-1, Tab 4). 
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79. The FTD Ordinance defines a secondary access drive as follows: 

The primary function of a secondary access driveway is to provide 
access from the main access driveway to parking areas. 

80. Based on the FTD Ordinance's definition of secondary access driveway, the main drive 

aisle in front of the buildings within the Existing Shopping Center and the access drive closest to and 

parallel to the Fairway constitute the secondary access drives. 

81. There are sidewalks along both of the secondary access driveways (N.T. 10/17/17, p. 

101). 

82. There is verge along the access driveway closest to and parallel to the Fairway on the 

Shopping Center Parcel (N.T. 10/17/17, p. 101). 

83. There is no verge along the sidewalk in front of the existing buildings or the portion of 

the driveway closest to and parallel to the Fairway on the Whole Foods Parcel (N.T. 10/17/17, pp. 101-

102). 

84. There is not sufficient area to put a verge adjacent to the sidewalk along the front of the 

buildings without eliminating additional parking spaces within the Existing Shopping Center, which 

would reduce the number of parking spaces required by the Whole Foods lease ("Requested Verge 

Variance") (Exhibit A-2; N.T. 10/17/17, p. 102). 

85. The Requested Verge Variance is de minimis in nature, in that it only seeks to allow the 

existing legally nonconforming secondary access drive to remain. 

86. The grant of the Requested Verge Variance would not alter the essential character of the 

neighborhood or the district in which the Site is located, would not substantially or permanently impair 

the appropriate use or development of adjacent property, and would not be detrimental to the public 
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welfare, in that it would simply allow the existing secondary access along the front of the existing 

buildings to remain as it is today. 

Variance from Section 504.8.C.2.f. as to Sidewalks and Verge Along Other Access Drives 

87. There are no sidewalks or verge along any of the other drive aisles within the Existing 

Shopping Center (N.T. 10/17117, p. 102). 

88. The Board determines that the other drive aisles within the Existing Shopping Center 

constitute secondary access drives or main access drives and there is not adequate space along these 

access drives to provide the sidewalk and verge required by Section 504.8.C.2.f of the FTD Ordinance 

without eliminating additional parking spaces and thereby reducing the number of parking spaces 

within the Existing Shopping Center below the number required by the Whole Foods lease, thereby 

violating the Whole Foods lease ("Precautionary Sidewalk and Verge Variance") (Exhibit A-2; 

N.T. 10/17/17, p. 102). 

89. The Sidewalk and Verge Variance is de minimis in nature, in that it only seeks to allow 

the existing legally nonconfo1ming access drives to remain. The grant of the Sidewalk and Verge 

Variance would not alter the essential character of the neighborhood or the district in which the Site is 

located, would not substantially or permanently impair the appropriate use or development of adjacent 

property, and would not be detrimental to the public welfare, in that it would simply allow the existing 

accesses to remain as they are today. 

Requested Partial Variance from Section 504.8.G.3.c as to Landscape Screen 

90. Section 504.8.g.3.c of the FTD Ordinance requires a 6 foot high fence and landscaped 

screen equivalent to one half of the required building setback along property lines abutting other 

zoning districts (Exhibit A-1, Tab 4). 
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91. Since the Site is the only FTD zoned property in the Township, all property lines abut 

other zoning districts. · 

92. BRP proposes to provide the fence and landscaped screen along all property lines 

abutting the Proposed Apartment Development which is required by Section 504.8.g.3.c of the FTD 

Ordinance (N.T. 10/17/17, p. 103). 

93. Because of the location of the Existing Buildings on the Site it is impossible for BRP to 

provide the required landscape screen along the eastern property line contiguous to Rydal Park without 

losing parking and without blocking the decorative fence that the adjacent property owner has erected 

(ExhibitA-2;N.T.10/17/17,pp.103-104;N.T.12/19/17,p. 153). 

94. While BRP proposes to construct the required fence along the rear property line of the 

Whole Foods Parcel, there is not adequate room to put the required 5 foot landscaped area without 

intruding into the loading area for the existing Whole Foods building (N.T. 10117117, pp. 104-105). 

95. Along the western property line abutting the Noble Town Center, there is not sufficient 

space to provide the required 5 foot landscaped area in addition to the sidewalk, verge and 24 foot 

wide Main Access Drive without losing parking (N. T. 10117 /17, pp. 104-106). 

96. Compliance with the requirements Section 504.8.G.3.c along the eastern, southern and 

western property lines of the Existing Shopping Center would require the elimination of 16 additional 

parking spaces within the Existing Shopping Center, which would reduce the number of parking 

spaces below the number required by the Whole Foods lease, thereby violating the Whole Foods lease 

(ExhibitA-2;N.T.12/19/17,pp. 132-134). 

97. The requested variance from Section 504.8.G.3.c of the FTD Ordinance ("Requested 

Landscape Screen Variance") is de minimis in nature, in that it only seeks to allow the existing 

legally nonconformity to remain. 
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98. The grant of the Requested Landscape Screen Variance would not alter the essential 

character of the neighborhood or the district in which the Site is located, would not substantially or 

permanently impair the appropriate use or development of adjacent property, and would not be 

detrimental to the public welfare, in that it would simply allow the Site to remain as it is today. 

Variance from Section 504.8.B.2.b as to Street Screening Requirement 

99. Section 504.8.B.2.b of the FTD Ordinance requires that parking lots having frontage on 

a street have a 5-foot wide landscaped area with a 3-foot high wall or hedge to provide a screen 

(Exhibit A-1, Tab 4). 

100. There is currently a landscaped area between the existing sidewalk and parking lot on 

the Shopping Center Parcel. However, a portion of that landscaped area is located within the legal 

right-of-way of the Fairway (Exhibit A-1, Tab 10; N.T. 10/17/17, p. 107; N.T. 12/19/17, p. 154). 

101. If the landscaped area required by 504.8.B.2.b of the FTD Ordinance is permitted to be 

partially located within the legal right-of-way of the Fairway, BRP can comply with 504.8.B.2.b of the 

FTD Ordinance and no variance is required (N.T. 10/17/17, pp. 107-108). 

102. If the landscaped area required by 504.8.B.2.b of the FTD Ordinance is not permitted to 

be partially located within the legal right-of-way of the Fairway, BRP cannot comply with this 

requirement without eliminating existing parking and reducing the number of parking spaces within 

the Existing Shopping Center below the number required by the Whole Foods lease, thereby violating 

the Whole Foods lease (N.T. 10117/17, pp. 110-111). 

103. There is currently no landscaped area between the existing sidewalk and parking lot on 

the Whole Foods Parcel (Exhibit A-1, Tab 10). 
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104. If the landscaped area required by 504.8.B.2.b of the FTD Ordinance is permitted to be 

partially located within the legal right-of-way of the Fairway, BRP can reconfigure the parking lot in 

the front of the Whole Foods Parcel to provide the landscaped area required by Section 504.8.B.2.b of 

the FTD Ordinance and no variance is required, provided that the Parking Stall Size Variance is 

granted (N.T. 10117117, pp. 107-109). 

105. If the landscaped area required by 504.8.B.2.b of the FTD Ordinance is not permitted to 

be partially located within the legal right-of-way of the Fairway, BRP cam1ot comply with this 

requirement on the Whole Foods Parcel without eliminating 53 additional parking spaces and reducing 

the number of parking spaces within the Existing Shopping Center below the number required by the 

Whole Foods lease, thereby violating the Whole Foods lease (Exhibit A-2; N.T. 10117117, pp. 110-111; 

N.T. 12/19/17, pp. 134). 

106. The requested precautionary variance from Section 504.8.B.2.b of the FTD Ordinance 

("Precautionary Street Screen Variance"), if required in order to permit the required landscaped 

area to be partially located within the right-of-way of the Fairway, is de minimis in nature, in that it 

only seeks to allow the existing legally nonconformity to remain (N. T. 12/19117, pp.159-160). 

107. The grant of the Precautionary Street Screen Variance would not alter the essential 

character of the neighborhood or the district in which the Site is located, would not substantially or 

permanently impair the appropriate use or development of adjacent property, and would not be 

detrimental to the public welfare, in that it would simply allow the Site to remain as it is today. 

The Necessity for the Grant of the Requested Variances 

108. Denial of all of the requested variances and compliance with those requirements of the 

FTD Ordinance would reduce the number of parking spaces within the Existing Shopping Center from 
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570 to 424, would result in the loss of approximately 146 parking spaces within the Existing Shopping 

Center, · and would reduce the number of parking spaces below that required by the Whole Foods lease 

and the FTD Ordinance. (Exhibit A-2; N.T. 12/19/17, pp. 139, 141). 

109. It is impossible to comply with all of the Specified Compliance Items without reducing 

the number of parking spaces below the number required by the FTD Ordinance and below the number 

required by the Whole Foods lease (N.T. 10/17117, p. 112). 

110. Based on the Penecale Determination, as affirmed by the ZHB Decision, any 

development of the Rear Parcel, the Shopping Center and/or the Whole Foods Parcel would trigger the 

requirement to comply with all of the Specified Compliance Items (N.T. 10117117, p. 112). 

111. The denial of the requested variances would create an unnecessary and unique hardship 

upon the Site, in that it would: 

a. Prevent any development of the Rear Parcel; 

b. Prevent any modifications within the Existing Shopping Center; and 

c. Effectively "freeze" the Existing Shopping Center as it stands today. 

Conclusions Of Law 

1. The CU Application for the Proposed Apartment Development was submitted to the 

Township prior to the enactment of the new Zoning Ordinance which eliminated the FTD District. 

2. The CU Application remains pending before the Township. 

3. The Variance Application and the Amended Variance Application were submitted to 

address the comments of the Zoning Officer with regard to the CU Application. 

4. The Apaiiment Development remains subject to the FTD Ordinance. 
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5. The Shopping Center Parcel, the Whole Foods Parcel and the Rear Parcel together 

constitute a single Site under the FTD Ordinance. 

6. The Site is currently legally nonconforming with regard to the use requirements of the 

FTD Ordinance. 

7. The Proposed Apaiiments will bring the Site into compliance with the use requirements 

of the FTD Ordinance 

8. Based on the Penecale Determination, as affirmed by the Board's Decision, the 

proposed minor modifications to the Main Access Drive within the Existing Shopping Center trigger 

the requirement to comply with the Specified FTD Compliance Items set forth in the Penecale 

Determination. 

9. Based on the Penecale Determination, as affirmed by the ZHB Decision, any 

development of the Rear Parcel or modifications within the Existing Shopping Center, the Shopping 

Center and/or the Whole Foods Parcel would trigger the requirement to comply with all of the 

Specified Compliance Items. 

10. The Specified FTD Compliai1ce Items relate to existing nonconformities within the 

Existing Shopping Center. 

11. Each of the requested variances, other than the reduction of parking stall size, seek only 

to maintain an existing legal nonconformity within the Existing Shopping Center. 

12. The Proposed Parking Stall Size Variance is necessary for BRP to comply with any of 

the Specified FTD Compliance Items other than bicycle racks and street furniture. 

13. As depicted on the Amended Variance Plan, with the Proposed Parking Stall Size 

Variance, BRP will be able to comply with several of the Specified FTD Compliance Items. 
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14. As depicted on the Amended Variance Plan, BRP has attempted to comply with as 

many of the Specified FTD Compliance Items as possible without violating the parking space 

requirements of the Whole Foods Lease and the FTD Ordinance. 

15. The evidence demonstrates that BRP has sought the minimum variances necessary to 

afford relief. 

16. The evidence demonstrates that the Site is uniquely burdened by the requirements of the 

FTD Ordinance for which the requested variances are sought. 

17. The evidence demonstrates that the denial of the requested variances would create an 

unnecessary and unique hardship upon the Site. 

18. The evidence demonstrates that the hardship was not created by BRP' s sale of the 

Shopping Center Parcel and Whole Foods parcel to BSC, or by BRP's retention of ownership of the 

Rear Parcel with knowledge of its zoning. 

19. The evidence demonstrates that some of the requested variances are de minimis m 

nature. 
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20. The evidence demonstrates that none of the requested variances would alter the 

essential character of the neighborhood or the district in which the Site is located, substantially or 

permanently impair the appropriate use or development of adjacent property, or be detrimental to the 

public welfare, in that it would simply allow the Site to remain as it is today. 

BRP has met its burden and is entitled to the grant of each of the requested variances. 

Opinion and Order of the Board 

The requested dimensional variances from Section 902.1.A, Section 504.6.H, Section 504.8.B, 
Section 504.8.C.d & f, Section 504.8.E.2 and Section 504.8.G of the Zoning Ordinance of the 
Township of Abington are APPROVED. 

Zoning Hearing Board of the Township of Abington 

(Aye) 

(Aye) 

'') Aj1J (\ /(·\ , () 
f ,: \ ;\C~ U Luv\/Vvi (Aye) 

Michael O'C; or, Member 

,-/~l,_,_JU( )Z/L~-(NayJ 
1 Bar.barn M. Wertheimer, Member 

'- ··----- Dated: March Z v, 2018 

Decision Date 
February 20, 2018 

Note: There is a 30-day period after the date of a decision for an aggrieved person to file an appeal in court to 

contest a denial by the Zoning Hearing Board. 
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Applicants that take action on a Zoning Hearing Board approval during. the 30-day appeal period do 

so at their own risk. 

All applicable permits must be secured from the Township of Abington within (6) six months 

of this decision or this decision becomes null and void. 
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